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DISADVANTAGED BUSINESS ENTERPRISE REQUIREMENTS

1. POLICY

A. The Pennsylvania Department of Transportation (PennDOT) does not discriminate on the basis of race, color, national origin or sex.  It is the policy of PennDOT and the United States Department of Transportation that Disadvantaged Business Enterprises (DBEs) be given the opportunity to participate in the performance of contracts financed, in whole or in part, with federal funds.

B. The requirements of 49 CFR 26 apply to this contract.

C. Only DBE firms certified by the Pennsylvania Unified Certification Program (PA UCP) count toward the DBE Goal.

2. DEFINITIONS 

A. Disadvantaged Business Enterprise or DBE means a for-profit small business concern:

1) That is at least 51 percent owned by one or more individuals who are both socially and economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one or more such individuals; and

2) Whose management and daily business operations are controlled by one or more of the socially and economically disadvantaged individuals who own it.

B. Small business concern means, with respect to firms seeking to participate as DBEs in DOT-assisted contracts, a small business concern as defined pursuant to section 3 of the Small Business Act and Small Business Administration regulations implementing it (13 CFR part 121) that also does not exceed the cap on average annual gross receipts specified in §26.65(b).

C. Socially and economically disadvantaged individual means any individual who is a citizen (or lawfully admitted permanent resident) of the United States and who is:

1) Any individual who the Department finds to be a socially and economically disadvantaged individual on a case-by-case basis.

2) Any individual in the following groups, members of which are rebuttably presumed to be socially and economically disadvantaged:

i) "Black Americans," which includes persons having origins in any of the Black racial groups of Africa;

ii) "Hispanic Americans," which includes persons of Mexican, Puerto Rican, Cuban, Dominican, Central or South American, or other Spanish or Portuguese culture or origin, regardless of race;

iii) "Native Americans," which includes persons who are American Indians, Eskimos, Aleuts, or Native Hawaiians;

iv) "Asian-Pacific Americans," which includes persons whose origins are from Japan, China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands (Republic of Palau), the Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kirbati, Juvalu, Nauru, Federated States of Micronesia, or Hong Kong;

v) "Subcontinent Asian Americans," which includes persons whose origins are from India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

vi) Women;

vii) Any additional groups whose members are designated as socially and economically disadvantaged by the SBA, at such time as the SBA designation becomes effective.

D. DBE Goal means the amount of DBE participation stated by PennDOT in the Invitation for Bid.  This DBE Goal is stated in terms of total project cost and is based on the project’s potential for subcontracted work and the availability of DBEs to perform such subcontract work.

E. Certified DBE means those firms certified by the Pennsylvania Unified Certification Program (PA UCP).  Certifying participants in the PA UCP are Allegheny County’s Department of Minority, Women, and Disadvantaged Business Enterprises; the City of Philadelphia, Philadelphia International Airport DBE Program Office; the Port Authority of Allegheny County’s Office of Equal Opportunity; the Southeastern Pennsylvania Authority’s (SEPTA) DBE Program Office, and PennDOT’s Bureau of Equal Opportunity.  Refer to the PA UCP website at www.paucp.com for a list of certified DBEs.  All firms listed on the website are certified and are eligible to participate as a DBE on PennDOT’s federally funded projects.  A copy of the PA UCP DBE Directory is available by contacting any of the certifying participants.  

For more information regarding the PA UCP or DBE Certification, please contact PennDOT’s Bureau of Equal Opportunity 717-787-5891 or 1-800-468-4201.

3. FAILURE TO COMPLY WITH DBE REQUIREMENTS

A. Failure of a prime contractor to meet the DBE Goal and failure to provide a verifiable “good faith effort” in a response to the RFP will result in rejection of the proposal.  Furthermore, if PennDOT does not approve the “good faith effort”, the proposal will be rejected.

B. Failure by a prime contractor and subcontractors to carry out the DBE requirements constitutes a breach of contract and may result in termination of the contract or action as appropriate.

C. Upon completion of the project, PennDOT will review the actual DBE expenditures to determine compliance with the DBE Goal.  If the DBE Goal is not met, written explanation from the contractor will be reviewed by PennDOT. If the shortfall in meeting the DBE Goal is determined to be unjustified and unwarranted, PennDOT may impose sanction as appropriate.

D. Failure to comply with any DBE requirements may result in termination of the contract, being barred from submitting bids for PennDOT RFPs for up to three years, or any other remedy, as PennDOT deems appropriate.

4. PROCEDURES

A. In response to an Invitation for Bid, a prime contractor must make a “good faith effort” to subcontract a portion of the project work to a certified DBEs.  This portion should be equal to or greater than the DBE Goal stated in the Invitation for Bid.   Efforts to subcontract work include but are not limited to:

1) Efforts made to solicit through all reasonable and available means (e.g. use of the DBE Directory, attendance at pre-bid meetings, advertising and/or written notices) the interest of all certified DBEs who have the capability to perform the work of the contract. The bidder must provide written notification, at least 15 calendar days prior to the proposal due date, to allow the DBEs to respond to the solicitation. The bidder must determine with certainty if the DBEs are interested by taking appropriate steps to follow up initial solicitations.

2) Efforts made to select portions of the work to be performed by DBEs in order to increase the likelihood that the DBE Goal will be achieved. This includes, where appropriate, breaking out contract work items into economically feasible units to facilitate DBE participation, even when the prime contractor might otherwise prefer to perform these work items with its own forces.

3) Efforts made to provide interested DBEs with adequate information about the plans, specifications, and requirements of the contract in a timely manner to assist them in responding to a solicitation.

4) Efforts made to negotiate in good faith with interested DBEs. It is the bidder's responsibility to make a portion of the work available to DBE subcontractors and suppliers and to select those portions of the work or material needs consistent with the available DBE subcontractors and suppliers, so as to facilitate DBE participation. Evidence of such negotiation includes the names, addresses, and telephone numbers of DBEs that were considered; a description of the information provided regarding the plans and specifications for the work selected for subcontracting; and evidence as to why additional agreements could not be reached for DBEs to perform the work. A bidder using good business judgment would consider a number of factors in negotiating with subcontractors, including DBE subcontractors, and would take a firm's price and capabilities as well as contract goals into consideration. However, the fact that there may be some additional costs involved in finding and using DBEs is not in itself sufficient reason for a bidder's failure to meet the contract DBE Goal, as long as such costs are reasonable. Also, the ability or desire of a bidder to perform the work of a contract with its own work force does not relieve the bidder of the responsibility to make good faith efforts. Bidders are not, however, required to accept higher quotes from DBEs if the price difference is excessive or unreasonable.

5) Failure to accept DBE as being unqualified without sound reasons based on a thorough investigation of their capabilities. The contractor's standing within its industry, membership in specific groups, organizations, or associations and political or social affiliations (for example union vs. non-union employee status) are not legitimate causes for the rejection or non-solicitation of bids in the contractor's efforts to meet the DBE Goal.

6) Efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as required by the recipient or contractor.

7) Efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or related assistance or services.

8) Utilizing the PA UCP DBE Directory of certified firms. 

B. The prime contractor is prohibited from requiring any DBE to agree not to provide subcontracted effort to other proposers.

C. Once a DBE has agreed to perform work as a subcontractor, the prime must provide the business name of the DBE with address, contact person, phone number, PA UCP DBE Certification Number, a detailed narrative description of the service to be provided by the DBE, and the percent of the proposal’s cost to be contractually allocated to the DBE in the bid submission.  A letter of intent from the DBE stating that the DBE has agreed to enter into a subcontract if the prime contractor is successful should be included with the bid.

D. If a DBE cannot be located or if the percent of total cost allocated to the DBE is less than the DBE Goal, the prime contractor must provide a “good faith effort.”  The “good faith effort” must explain and document the effort made by the prime contractor to obtain DBE participation.  Documentation must be verifiable and must include:

1) The names, addresses, phone and fax numbers of DBEs who were contacted, the dates of initial contact and the follow-up efforts made by the prime contractor;

2) A description of the information provided to the DBE to define the work to be performed;

3) Documentation of the reasons why any DBE contacted would not agree to participate.

E. If the bid submitted by the Selected Offeror contains a “good faith effort” because the submission fails to meet the established DBE Goal, PennDOT will review the “good faith effort” provided by the contractor.  If the “good faith effort” is deemed to be satisfactory, the “good faith effort” will be approved.  In such a case the contractor shall continue a “good faith effort” throughout the life of the contact to increase the DBE participation to meet the contract DBE Goal.  If PennDOT cannot accept the “good faith effort” submitted by the contractor, the bid will be considered non-responsive and PennDOT will notify the contractor that the proposal is rejected.

F. Any bid that does not meet the DBE Goal and does not provide a “good faith effort” which identified DBEs who were contacted, will be rejected.  Use of a DBE certified by others and not by the PA UCP, use of a DBE whose certification has expired or cannot be confirmed by PennDOT’s Bureau of Equal Opportunity, or statements that the DBE Goal will be met after a contractor is awarded a contract are unacceptable and will result in rejection.

G. The prime contractor must provide PennDOT with draft and executed versions of the subcontract with the DBE within 90 days from the date of the notice to proceed given on the prime contract.  Failure to provide the executed subcontract will result in a temporary stop of work on the 91st day of the contract until an acceptable DBE subcontract is provided to PennDOT.  Any time period involved in such a temporary stop of work will not extend the period of performance of the contract nor be accepted by PennDOT as a justification for project time extension.

H. The prime contractor shall include the Disadvantaged Business Enterprise Requirements in all subcontracts.  Subcontractors must conform to the intent of these requirements.

I. If it becomes necessary to replace a DBE subcontractor during the contract, make a “good faith effort” to re-contract the same or other work with another certified DBE firm.  Such an effort must include:

1) Alert PennDOT immediately and document the problem in writing;

2) Contact available individual qualified DBEs in an effort to re-contract work to fulfill the DBE Goal stated in the Invitation for Bid; and

3) Provide PennDOT with copies of all new DBE subcontracts (and additional “good faith effort” information) if the original DBE Goal is not met) by the close of business of the 7th calendar day of PennDOT’s receipt of written notice of the need to replace a DBE.

J. Inform PennDOT, in writing, of any situation in which payments are not made to the DBE Subcontractor as required by the subcontract.

K. Keep records necessary for compliance with DBE utilization obligations by indicating:

1) The number of DBE and non-DBE subcontractors and the type of work, materials or services performed in the project;

2) Efforts to secure DBE firms and individual whenever a subcontractor is contemplated during a contact;

3) Documentation of all communication to obtain the services of DBEs on a project;

4) The amounts paid to DBEs by invoice period.

L. Upon completion of a DBE’s work, the prime contractor must submit a certification of the actual amount paid to the DBE.  If the actual amount paid is less than the amount of the subcontract, an explanation is required and subject to the review and action of PennDOT.

5. COUNTING DBE PARTICIPATION

A. If the Offeror submitting the bid and serving as prime contractor is a certified DBE, count the dollar amount of the work to be performed by the DBE toward the DBE Goal.

B. If the materials or supplies are purchased from a DBE supplier performing as regular dealer, count 60 percent of the cost of the materials or supplies toward DBE Goal. A regular dealer is a firm that owns, operates, or maintains a store, warehouse, or other establishment in which the materials, supplies, articles or equipment of the general character described by the specifications and required under the contract are bought, kept in stock, and regularly sold or leased to the public in the usual course of business.
C. If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the cost of the materials or supplies toward DBE Goal. A manufacturer is a firm that operates or maintains a factory or establishment that produces, on the premises, the materials, supplies, articles, or equipment required under the contract and of the general character described by the specifications.

D. Count toward the DBE Goal 100% of expenditures of DBE services including professional, technical consultant or managerial services.  Count fees or commissions charged for providing any bonds or insurance specifically required for the performance of the contract.

E. Any services to be performed by a DBE are required to be project related.  The use of DBEs is in addition to all other equal opportunity requirements of the contract.
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